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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 

PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS CASE NO. 120 OF 2014 

U/S  363/371 of   IPC 

( Arising out of G.R case No. 667of 2013  ) 

 

State of Assam 

 

    – Versus – 

 

 Sri Khagen Borah 
      S/o- Lt. Padma Borah 
      Vill- Murrateteli 
      P.S- Tezpur 
      Dist- Sonitpur, Assam. 
 

 
A  P  P  E  A  R  A  N  C  E 

 

For the State     :   Smt. R. Chakravarty  
           Addl. Public Prosecutor 

       Sonitpur District 
 

For the Accused    :   Sri B. Nath, Advocate.   

        

Date of Evidence    :   22-07-15,14-10-15,22-12-15,09-03-16. 
 
 
Date of Argument      :   28-06-2016, 11-07-2016. 

  

Date of Judgment     :     18-07-2016. 
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J  U  D  G  M  E  N  T 

 

Brief facts   

 

    Prosecution case in brief is that one Sri Purnima Devi lodged an 

ejahar with Bihaguri Out Post under Tezpur P.S. alleging that on 26-03-13 at about  

8 a.m. her daughter Kajol Devi was missing from her house. He searched for his 

daughter and came to know that accused Khagen Borah took Kajol Devi to Guwahati 

with intention to sell her.  

 

2.  On receipt of the complaint the I/C, Bihaguri OP made a GDE vide 

No.479 dated 27-03-13 and forwarded the ejahar to O/C, Tezpur Police Station for 

registering a case. Accordingly, the O/C, Tezpur Police Station registered a case 

being Tezpur PS case number 359/13 under Section 371 of IPC. 

 

3.  Police started investigation and on completion of investigation 

submitted charge sheet against accused Khagen Borah to stand trial under Section 

371 of   IPC. 

 

4.  The corresponding G.R case No. 667/2013 came up before               

Ld. Judicial Magistrate, 1st Class, Tezpur. Accordingly process was issued and on 

appearance of the accused, the Ld. Judicial Magistrate, 1st Class, Tezpur furnished 

necessary copies to the accused and committed the case to the court of Hon’ble 

Sessions Judge and then the case was transferred to this court for trial.   

  

5.  On receipt of the case record and on appearance of the accused  this 

court considered the materials on record and upon hearing both the sides framed 

charge U/S 363/371 IPC and read over and explained to the accused, to which he 

pleaded not guilty.  

 

6.  Prosecution in order to bring home the charge against the accused 

examined 7 (seven) witnesses in this case. On conclusion of prosecution evidence 

the accused was examined u/s 313 Cr.P.C. The circumstances appearing in the 

evidence against the accused were put to him and necessary questions were also 
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put to him. The accused totally denied prosecution allegation. However, defence 

adduced no evidence what so ever. 

 

7.  Point for determination 

 

(i) On 26-03-2013 at about 8 a.m. you kidnapped Miss Kajol 

Devi, aged 14 years from Balikhuti village under Tezpur PS or 

took or enticed out of keeping of lawful guardianship without 

her consent, punishable under section 363 of the Indian Penal 

Code. 

(ii) On the same date, time and place, you habitually trafficked 

Miss Kajol Devi or dealt with in slaves of Miss Kajol Devi and 

thereby committed the offence punishable Under Section 371 

of IPC.  

      

8.  I have gone through the evidence on record and heard argument of 

both sides. 

 

   Discussion, Deision and reasons thereof: 

 

9.  PW 1 is Smti Purnima Devi. Her evidence is that about three years 

back the accused called her daughter Kajol Devi to Shiva Mandir and took her to 

Guwahati in a bus. The accused threw away her daughter’s mobile handset. The 

accused took her daughter to Guahati with a promise to give her employment in a 

packaging company at Bamunimaidam. On being asked about her daughter, the 

accused refused to disclose but later he took her to Puthimari Out Post. Her 

daughter stayed with a girl at Guwahati who informed her over phone that accused 

Khagen Borah  kept her daughter with her. She requested accused Khagen Borah to 

take back her daughter. Then, after two days her daughter was taken from 

Guwahati and handed over to police of Puthimari Out Post.  She lodged ejahar with 

police station. She also took her daughter in zimma. Ext.1 is the ejahar and Ext.1(1) 

her signature.  
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10.  P.W.2 is Miss Kajol Devi. Her evidence is that about two years back 

accused Khagen Borah promised her to give employment in a packaging company at 

Tezpur and took her to Guwahati in a bus from Shivamandir. The accused left her in 

a rented house with one girl named Sumi at Guwahati. On being asked by her 

mother the accused concealed the fact and asked her mother to enquire about her 

through News Live. The accused also threw away her mobile sim card and also 

threatened to kill her parents. The accused again went to Guwahati and took her to 

Puthimari Out Post. Later on her mother lodged ejahar with Bihaguri Out Post. At 

the time of occurrence she was 14 years old. Police took her to Kanaklata Civil 

Hospital for medical examination. Police also produced her before Magistrate for 

recording her statement. Ext.2 is her statement and Ext.2(1) her signature.   

 

11.  P.W.3 is  Dr. Amarjit Kaur. Her evidence is that on 29-03-13 she was 

at Kanaklata Civil Hospital as Sr. Medical and Health Officer. On that day she 

examined Kajol Devi, 14 years on police requisition vide Tezpur PS case No.359 and 

on examination the doctor opined that: 

 

1. Age of the person under investigation was below 18 years. 

2. There is no sign and symptoms of recent sexual intercourse. 

3. There is no injury mark seen on her private part.  

4. She is not pregnant.  

Ext.3 is the medical report and Ext.3(1) her signature.  

 

12.  P.W.4 is Sri Paramananda Nath. His evidence is that on the date of 

occurrence at about 10 a.m. his daughter was missing from his house. They 

searched for their daughter but could not find her. On the next day at about 9 a.m. 

accused Khagen Borah came to his house and asked him about his daughter. When 

he told that his daughter was missing, then the accused asked him to search her. 

He, his wife along with the accused went to Puthimari Police Out post and informed 

about missing of his daughter. On the next day accused Khagen Borah called him 

over phone and stated that he had taken his daughter to Guwahati and kept her in a 

house at Bamunimaidam. Then they lodged ejahar at Puthimari Out Post.  Two days 

after filing of the ejahar two persons brought his daughter to police out post. Police 

informed them and then immediately they went to the outpost and saw his 
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daughter. On being asked his daughter told him that the accused had taken her to 

Guwahati to give employment. At the time of occurrence his daughter was aged 

about 14 years.  

 

13.  P.W.5 is Sri Nandi Saikia. He only heard about missing of daughter of 

the complainant.  

   

14.  P.W. 6 is Sri Padum Nath. He has no knowledge about the 

occurrence.  

 

15.  P.W.7 is ASI Sri Prasanta Talukder. His evidence is that on 27-3-13  

he  was posted as ASI of Police at Bihaguri O.P. under Tezpur P.S. On that day  on 

the basis of an ejahar lodged by complaint from Purnima Devi  I/C,  Bihaguri OP  

made a GDE No.479 dtd. 27-3-13 and forwarded the same to the O/C, Tezpur PS for 

registering a case and entrusted him to take up preliminary investigation of the case. 

On 28-3-13 he went to the place of occurrence, i.e.  N.H. 52 near Siva Mandir and 

apprehend Kajol Devi and accused Khagen Borah. He also recorded the statement of 

the victim, accused and other witnesses. The victim was sent to Kanaklata Civil 

Hospital for medical examination issuing requisition.  He also arrested the accused. 

He produced the victim before magistrate for recording her statement U/s.164 

Cr.P.C. He also collected medical report and the statement of the victim U/s.164 

Cr.P.C.  Ext.1 is the ejahara and Ext.1(2) is the signature of  Sankar Bania, I/C, 

Bihaguri OP. On completion of investigation Sankar Bania I/C of Bihaguri OP filed 

charge sheet against accused Khagen Bora U/s.371 of IPC.  Ext.4 is the charge 

sheet and Ext.4(1)  is the signature of Sankar Bania I/C of Bihaguri OP.  

Cross examination of witnesses  

16.              In cross examination PW 1 stated that her husband used to work in the 

house of accused Khagen Bora. She also stated that Khagen Bora would visit their 

house whenever her husband did not go to work under him. Her daughter read up 

to class Vii and then left school and it has been 2/3 years since she left school. She 

requested Khagen Bora to find her daughter a job in any company.  
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  17.            PW2, the victim, in cross stated that she read up to class Vii and she 

has been out of school for last three years. She stated that when she reached 

Guwahati she informed her mother and her mother asked the accused to bring her 

back home. She denied defence suggestion that the accused did not take her 

forcefully. She also denied defence suggestion that the accused did not force her to 

do job.  

 

18.  PW4 in cross denied defence suggestion that he requested the 

accused to find job for her daughter. He also denied defence suggestion that his 

daughter expressed her willingness to work in a company. 

 

Appreciation of evidence. 

 

19.  From the discussion of the evidence on record it appears that on the 

relevant date the accused took the victim to Guwahati and kept her in a house with 

another girl. PW1 and PW4 stated in their evidence that at the time of occurrence 

age of the victim was about 14 years. It transpires from the report of doctor that the 

age of the victim was below 18 years.  Coming to the facts of the case we find that 

the victim in her evidence stated that she had been called by the accused and when 

she met the accused he took her to Guwahati. 

 

  Defence plea 

 

20.  Here in this case defence plea is that the parents of the victim 

requested the accused to find her a job and on that request he took her to 

Guwahati. The Ld. counsel for the accused during argument submitted that the 

ingredients of Sec. 363/371 IPC are not attracted in this case in as much as the 

victim’s mother admitted that she told the accused to find job for her daughter. 

 

 21.  On close scrutiny of evidence on record it transpires that on the 

relevant date the accused took the victim to Guwahati without informing her 

parents. Moreover, it is in the evidence of victim that the accused had thrown away 

her mobile sim card and also threatened that he would kill her parents. 
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22.  From the evidence of the victim it can be inferred that the victim, a 

minor, initially could not anticipate as to what would become of her, but from the 

behavior of the accused she felt insecure and was willing to come back  home.   

 

23.  Here in this case charges under 363/371 IPC have been framed 

against the accused.  However it is evident from the record that there is nothing on 

record that the accused was habitually exports imports, buys or sells traffics or deals 

in slaves.  

 

24.  However, in this case there is convincing evidence on record that the 

accused took the victim away out of her lawful guardian without the consent of her 

guardian. So, it is found that a case U/s.363 IPC is made out against the accused.  

 

25.  Sec.361 of IPC defines kidnapping from lawful guardianship: 

  “Whoever takes or entices any minor under 16 years of age, if a 

male, or under 18 years of age if a female, or any person of unsound mind, 

out of the keeping of the lawful guardian of such minor or person of unsound 

mine, without the consent of such guardian, is said to kidnap such minor or 

person from lawful guardianship.” 

       

26.  In view of what has been discussed above, I find that prosecution has 

been able to prove offence U/s.363 of IPC against the accused beyond all 

reasonable doubt. I find that prosecution has failed to prove offence U/s. 371 of IPC 

against the accused beyond all reasonable doubt.   

       

O R  D E R 

 

27.    In the result, I find accused Khagen Borah guilty U/s.363 of IPC.  

Accordingly, the accused is convicted.  

 

28.  I find the accused not guilty U/s.371 of IPC. Accordingly, he is 

acquitted of the said charge.   
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29.  Heard the accused on the point of sentence. He pleaded for mercy. It 

is also submitted that he is the sole earning member of his family and he has been 

coming to the court regularly for last two years. 

 

30.  Considering all aspect, I am inclined to take lenient view in respect of 

sentence. Accordingly, the accused is sentenced to S.I. for 15 (fifteen) days and to 

pay a fine of Rs.15,000.00 (Rupees fifteen thousand), in default, S.I. for another           

15 (fifteen) days. The fine, if realized, be paid to the victim.  

 

31.  Set off the period of detention.  

 

32.   Given under my hand and seal of this court on this 18th day of July, 

2016.     

 

 
 
 
            ( S. DAS ) 
Additional Sessions Judge, 
        Sonitpur :: Tezpur 
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